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???????? ???? ?????????’?? ???????? ??? ???????????? ?????? ???????????? ????????? ?? ????
?????????? ???? ???????????? ????????????? ???? ?? ???????? ???????????? ???? ???? ???????
???????????????????????????????????????????????????????????????????????????????????
???????????????????????????? ?????? ?????????????????????????????????????????????????? ????
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???????? ?????? ??? ?????? The EPA’s Environmental Stewardship Initiative: Attempting to 
??????????? ?? ???????????? ??????????? ??????? ???????? ??? ?????? ????? ??? ?–?? ???????? ?????
???????????????? ???????????? ?????????? ?????????? ?????????? ??????? ?? ??????????????? ??????
?????????? ???????? ????????????????? ???? ???????????? ??? ?????????? ?????????????? ??????????
?
8
Florida Law Review, Vol. 68, Iss. 6 [2016], Art. 4
https://scholarship.law.ufl.edu/flr/vol68/iss6/4
?????? ???????????????????????????????? ?????
?
???????? ????????????????????????????????????????????????????????????????
??????????????????“???????”???????“??????????? ??????????????”??????????????????
?????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????
???? ??????????? ???? ????? ???? ??? “??? ?????????? ????? ??? ????????????
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???? ???????? ??? ?????????? ???????????????—???? ???? ????? ??????? ??? ??????? ??? ????? ????????
??????–??? ???????? ???? ??????? ????????? ??????? ???????????? ?? ????? ??????????? ????????
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????????????????????????????????????????????? ?????? ????????????????? ?????????????? ???????????
?????????????? J.B. Ruhl’s “Law?????Society System”: Burying Norms and Democracy Under 
Complexity Theory’s Foundation??????????? ???????????????????’????????????????????????
?????? ??? ??????? ?? ?????? ???????????????? ??????????? ??????? ?? ??????????? ???????? ????
???????????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????????? ? ??’???????
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?????????? ??? ???????????? ????? ???–??? ???????? ???????? ??? ????????????? ??? ???????????? ???
??????????????????????????????????????????????????????????????????????????????????????????
???? ????? ???? ???????? ??????? ????????? Treading Water While Congress Ignores the Nation’s 
?????????????????????? ???? ?? ??????????????–????????????
? ???? ????????????????????????????????????????????????????????????????????????????????
?????????????????
? ???? ?????? ??? ???????? ???????? ??????? ?????????????? ???’?? ????????? ???????? ??? ?????
??????? ?? ?????????????????????
? ???? ???????????????????????????????–????
? ???? ?????????????
? ???? ????????????????????????????????????????????????????????????????????? ?????? ??????–??
???????????????????????????
?
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???????
? ???? ???????????????????????????
? ???? ??????????????? ??????????????? ??? ???–???????????????????????America’s Polarized 
????????????????????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????????????????????
????????????????–????
? ???? ???? ???????? ?????????????????????? ? ????????????????? ??????? ???????????????
???????? ???????????????????????????????????????????????????????????????????????????????????
(“Any senior EPA official will tell you that the agency has the resources to do not much ?????
than ten percent of the things Congress has charged it to do.”).?
? ???? ????? ???????? ???? ??????? ???? ????????? ????????? ??? ???? ???????????? ??????????
????????? ???? ??????? ??????????????? ???????????????? ????? ??? ?????? ?????? ?????
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? ???? ??????????????????????????????????????????–????
? ???? ??????????????????????????????????????????????
? ???? ???????????????????????????????????????
? ???? ???? ????? ???????????? Laurence Tribe Says Obama’s Clean Power Plan Is Like 
‘Burning ???? ?????????????’? ??????????????????????????????? ?????? ???? ?????? ?????? ?????
????????????????????????????????????????????????????????????????????????????????????????????????????
?????’?????????????????????????????????????????????????????? ???? ? ????????????????????
?????? ????? ????? ??????????????????????????????????????????????????????????????????????
?????????????????????????????????????????
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“Race????????Bottom” Rationale for Federal Environmental ??????????????? ?????? ?? ??????????
????–???????????????????????????????????????????????????????????????????????????????????????????????
???? ???????????????? ??? ???????? ??????????? ????? ??? ???? ????? ??? ???? ????? ??? ???? ????????? ???? ?????
???????? ??????? ????????? The California Climate Law: A State’s Cutting?????? ???????? ???
??????????????????? ????????????????????? ???–17 (2003) (applauding California’s use of an 
?????????? ??? ???? ???? ??? ???????? ??????? ???????????? ???????? ????? ?????? ????????? ??????? ???
????????????????????????
? ???? ??????????? ???? ???? ????????????107.1 (2015) (refusing to “mandate the development 
???????level policy”). ?
? ???? ????????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????????????????????
?????????????????????????????????????
? ???? ????? ?????? ???? ??? ??????????????????? ???? ??????????? ?? ??????????????? ?????????? ???
?????????????????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????
? ???? ??????????????????????????
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??????????????????? ???????????????????????????????????????? ???????? ????
???????????????????????????????????????????????????????
????????? ????????????????????????????????????????????????????????????
????????????????? ????????????????????? ??????????????????????????????????
????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
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?????????”??? ?????? ??? ??????? ???? ??? ????????? ????????? ???? ?????????? ?????
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?????????????? ???????? ???? ????????? ????????????? ??????? ?? ??????
??????????? ??????? ???????? ?????? ???? ?????? ?????? ???? ??????????? ???
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????? ???????? ????????? ????????? ??? ??????? ????????????? ??????? ???
??????????? ????? ???????????? ??? ????????? ??????????????? ?????? ???????????
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???????????? ??????? ?????????? ????? ???? ?????????? ??? ??????????? ?????
??????????????????????????????????????????????????????????????????????
????????? ?????? ????? ???? ??????? ???????????? ??? ???????? ?????????? ?????
“???????? ???????”???? ???????? ????????? ???????????—????? ???? ????
??????????????????????????????????????????????????????????????????????????
????? ???? ???????? ?????? ??? ???? ??????????? ??? ???????? ??? ???????? ????????
??????????????????????????????????????—????????????????????????????????????
??? ????? ?????????????? ???? ???????—???? ???? ????????????? ????? ????????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ?????????????????????????????????
? ???? ??????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????????? ?????????????
? ???? ?????????????????????????????????????????????????????????????????????????????????
????????????? ???????? ???? ??? ???????? ??????? ????????? ??? ????? The Value of the World’s 
????????????????????????????????????????????????????????????????????
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??? ??? ?????? ?? ????? ??? ??????? ??????? ????????????? ????? ??? ???????? ??????
????????? ??? ??? ?????????? ?? ???????? ??? ????? ?????? ????? ?? ???????????
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?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
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? ???? ????????????????????????????????????????????????????????????????????????????????????
???????????????????? ??????? (describing judicial application of the ESA’s proscription against 
“adverse modification[s]” of “critical habitat[s]” as one way of addressing individually small 
???????????????????????????????? ??????????????????????
? ???? ????? ???? ???????? ????? ????? ?????? ???????? ????? ???????? ????? ??????????? ????? ?????
???????????????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????
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?????????????????????????????“????????????????????????”????????????????????
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?????????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ????????????????????????????????????????????????????????????????????? ???????????????
be considered the “wrong side” of the line. Perhaps a manufacturing plant needs to access a river 
????????????????????????????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????
? ???? ??????????????????????????????????????
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???????? ?????? ???????????? (“environmental buffers”) or around 
????????????????? ?????????????????????????????????????????????? ????????
??????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????
???????????????????????
??????????????????????????
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? ???? ?????????????????????????????????
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???????? ???? ????????? ???????? ??? ?????? ??????????? ??? ???? ???????? ?????
????????????????????????????????????????????????????????? ?????????? ??
???????? ???????? ???? ????? ??? ????????? ????????? ???? ??????????? ????????
?????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ????????????? ?????????????????????????????????????????????????????????? ?????????
??????? ?????? ??. 608, 616 (2008) (“Unregulated nonpoint source pollution is solely responsible 
???? ???????? ??? ??? ??? ??? ???????? ??? ????? ???????????? ???????? ?????? ???????? ?????????? ???? ??? ??
contributing factor in an even larger percentage.”)????????????????????????????????????????????
??????????? ??????????????????????????????????????????????????????????????????????????????
??????????????????? ?????? ???????? ????? ???? ??????? ????? ??? ????????? ????????? ????? ???????
??????????? ???????? ???????????????????????????????????????????????????????????????????
????????????????????????????????????????????????
? ???? ????? ??????????Minnesota Farmer Battles Gulf ‘Dead ?????’? ????????????????????????
?????????????????????????????????????????????????????????????????? ????????????????????????????
? ???? ????
? ???? ?????
? ???? ????????
? ???? ????
? ???? ????????????????????????????????????? ?????????????????????????????????????????????
???????????????????????????????????????????????????? ?????????????????? ????? ??????? ????’??
21, 22 (2002) (“[Farmers] have not, however, been particularly good stewards of our water 
??????????? ?????????? ??? ?????????????? ???? ??? ???????????? ???? ???????????? ????? ????????? ????????
???????????? ????? ?????????????? ??????????????? ???? ????????????????????? ???? ???????? ??????????????
???????????????????????????????????????????????????????????????????????????????????????????????
considered the nation’s most persistent and most difficult water quality problem.”? ??????????
???????????
? ???? ???????????????????????
?
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????? ??????? ??????????? ??????? ????? ??????????? ??????’?? ???????? ?????
??????????? “????????? ??? ???? ????? ????? ???? ???????? ????? ????????
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?????? ??????????? ????? ???????? ???????????? ????????????? ??????????
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internally consistent, as “sometimes it is environmentalists who are the champions of ‘states’?
???????’ ‘federal supremacy,’?‘judicial activism,’ or ‘judicial restraint,’???????????????????????????
regulated community.” Richard???????????????????????????????????????????????????????????????
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????Lazarus’s analysis provides important cautionary advice not to oversimplify descriptions of 
??????????????????????????????????????????????????????????????????????????????????????????????
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????????????????????????????????????????????????????????????????????????????????????????????????????
or to enforce regulations, or both at once.”).?
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